AHOTANIA

Kypanoo K. B. 3axuct mpaB Ta 3aKOHHUX IHTEpECIB 1HO3EMHHUX 0Ci0 y
rocrnojiapcbkomy mpoiiect Ykpainu. — KBamidikaiiiiHa HaykoBa mpaiist Ha mpaBax
pykonucy. lucepTraitist Ha 3100y TTS CTyNeHs A0KTopa (igocodii 3 rary3i 3HaHb
08 «IlIpaBo» 3a cnemianpHicTi0O 081 «IIpaBo». — Opechkuil HallOHATBLHUMA
yHiBepcuteT iMeHi [.I.MeunukoBa, Oneca, 2021.

Jucepramito OPUCBSIYEHO MAOCTIIPKEHHIO 3aXUCTy IpaB Ta 3aKOHHUX
1HTEpeCiB 1HO3eMHUX 0C10 y TocnolapcbkoMy mpolieci YKpaiHu.

Y po3oini 1 «3azanvni nonoxcennus npo cmamyc iH03eMuyié — y4acHUKIG
20Cn00apcvKo20 npouecy» YTOUHEHO IOHATTA TOCHOJAPCHKOI KOMIETEHII]
1HO3eMHUX CYO’€KTIB TOCHOJAPIOBAaHHS NUISIXOM JOMOBHEHHS MOKJIUBICTIO
peanizyBaTu IpaBo 3aXUIIATH IHTEPECH Cy0’ €KTa rOCIOJapIOBaHHs, OCKUIBKH 1€
€ TMPUPOJIHIM TPAaBOM, SKE OIOCEPENKOBYe (DYHKIIOHYBaHHA CyO’ €KTa
roCIoJaprOBaHHs.

KonkpeTuzoBano, 10 rocmnojapchbka TmpoliecyalibHa J1€3/IaTHICTh
1HO3€MHO1 0COOM Ma€ MEBHY TEMITOPAJIbHY BU3HAYEHICTh, 00YMOBIIEHY CTaTyCOM
oco0M B TOCIOAApPCHKOMY CYAOBOMY Mpolieci, TOOTO Yac BUHUKHEHHS
rocrnofapcbkoi  MPOLECyallbHOI  JI€3JATHOCTI Yy  PI3HUX  YYacHUKIB
roCcrloJIapChbKOTO CYJOUYMHCTBA HACTyINAa€ B 3aJ€KHOCTI BiJI HEOOXITHOCTI
BCTYIIUTH B IPOLIEC Ta BYMHUTH T1 UM 1HIII IPOLIECYyaTbHI Aii.

VYTouHEHO, 110 IpoLecyalbHa AI€3AATHICTh — L€ MO CYTI 00’€KTUBHE
npaBo, sike rapaHTyerbcd KoHCTUTyLi€r0o VYKpaiHM Ta 3aKpIIUTIOETHCS B
IpolecyalbHUX KOJEKCaX, OJHOYACHO 32 CBOEI0 IPABOBOIO IPHUPOJOID €
cy0’€KTHBHHUM, OCKUIBKH BCTAHOBIIOETHCA 3 YPaXyBaHHIM HOPM 3aKOHOJIaBCTBA
CYJJICIO 32 MOr0 BHYTPIIIHIM MEPEKOHAHHSIM.

3anponoHOBaHO BUIUIMTH [JBI OCHOBHI CKJIaJIOBI MpOLECyalbHOI
MpaBoOCyO’€KTHOCTI: 1) 00’€KTHBHA 3JAaTHICTh MaTH MpoIleCyalbHl MpaBa Ta
HECTH OOOB’SI3KM CTOpIH Ta IHIIMX YYacHUKIB MpOLECYy Ha MiACTaBl
3aKOHOJABCTBa YKpaiHU; 2) CyO’€KTHBHAa MOKJIMBICTH 3/IMCHIOBAaTH CBOI

porecyaiabHl IpaBa Ta OOOB’SA3KHM CTOPIH Ta IHIIMX YYaCHHUKIB HOPOILECY B
y



3QJIEKHOCT1 BIJl MICI YYaCHHMKA B MPOIIECI, MpeaMeTa CIopy, OCOOIMBOCTEMN
CIIpaBH 1 T. 1. (HASBHICTh 1HO3E€MHOTO €JIEMEHTA Y CIIPaBi TAKOX CI1J] BITHECTH JI0
JaHO1 CKJIaJI0BO1). 3 ypaxyBaHHSM BKa3aHOTO YTOUHEHO MOHSTTSI MPOLIECYATIbHOT
MPaBOCYO’EKTHOCTI SIK CYKYMHOCTI 00’€KTUBHOI 3JJaTHOCTI MAaTH MPOLECyalIbH1
MpaBa Ta HECTH OOOB’SI3KM CTOPIH Ta 1HIIMX YYaCHUKIB CYJIOBOrO IPOIECy Ha
MIJCTaBl 3aKOHOJABCTBA YKpaiHW, a TaKOX CyO €KTUBHOI MOKJIMBOCTI
3M1MCHIOBATH CBOI MpoOIECyaibHI MpaBa Ta O0OOB’A3KH CTOPOHAMU Ta IHIIHMU
y4aCHUKaMU TMPOIECY B 3aJIeKHOCTI BiAg iX OaxaHHS Ta BHYTPIIIHHOTO
NEPEKOHAHHs Cyll, IKe MOBUHHO 0a3zyBatucsa Ha KoHcTUTyIT Ta 3aKOHI.

BrnockonaneHo BU3HaU€HHS MOHSTTS 1HO3EMIIIB Ta 0ci0 0e3 rpoMaasiHCTBa
B rOCIOAAPChKOMY MpoOIIeCi K (I3UYHUX OC10, sIKI HE € TpOMaTHaMH Y KpaiHu 1
HE 3apeecTpoBaHl y BCTAaHOBJIEHOMY THOPSJIKY B  SKOCTI CyO’ €KTIB
MINPUEMHUIIBKOL  JTISUIBHOCTI, aJie B CHJIy IIOJIOKE€Hb TOCHOAapChKOTrO
MPOIECYAbHOTO 3aKOHY MAalTh MPaBO Ta MOXIIMBICTH 3/IMCHIOBAaTH CBO1
npolecyaibHl MpaBa Ta BUKOHYBAaTH MPOLECyalIbHI 000B’A3KH B XOJ1 PO3IJISILY
CIOPIB Y TOCHOAAPCHKUX cyaax YkpaiHu. KoHKpeTH30BaHO MOHATTS 1HO3EMHUX
Cy0’€KTIB TOCIOJAPIOBAHHS, MiJ] SKUMHU MPONOHYETHhCS BU3HABATH (I3UYHUX
OCIO-TIAMPHUEMIIIB Ta MOPUAAYHUX OCI0, SKI MarOTh Ha MeETl 3I1HWCHEHHS
roCrHoIapChKO1 ASUTBHOCTI Ta CTBOPEHI SIK Cy0’ €KT TOCTIOIapIOBAHHS BIAIOBITHO
70 3aKOHOJIaBCTBA 1HO3EMHOI JIepKaBU UM B MeXkaxX AISUIbHOCTI MIKHAPOIHOT
opraHizamii. 3 ypaxyBaHHSIM BKa3aHOTO apryMEHTOBAHO BHECTH BIJIOBIJIHI
3MIHM /10 4YacTHMHM Jpyroi crtarTi 4, cratedi 365 ta 366 ['ocmomapchkoro
MPOLIECYAIIBHOTO KOJIEKCY Y KpaiHH.

JicTtana moaanblIoro po3BUTKY Kiacudikallisi HOPMaTUBHO-IPABOBOTO
Marepianry I0J0 y4acTi IHO3€MHOIO €JIEMEHTY y TOCIOAapChbKOMY CYIOYMHCTBI
3a KpUTEPIEM MOXOJKEHHS: HA MIDKHAPO/IHI Ta BHYTPIIIIHI.

3anpornoHoBaHO Kiacu(IKallil0 YYaCHHKIB TMPOIECYy 3a KpPUTEPIEM
MOKJIUBOCTI 1HO3EMHOI 0COOM OyTH NEBHUM YYaCHHUKOM TOCIOAApPCHKOTO
nporiecy Ha: (1) y4YacHHKIB TOCIOJApPCHKOTO TMpOIECY, fAKI 3a YHWHHUM

MpolleCyadbHUM 3aKOHOJABCTBOM HE MOXYThb OyTH I1HO3eMIsIMU (Cyqnd,



MOMIYHUK CYJJl, CEKpeTap CYIO0BOIO 3acCiaHHS, PO3MOPSIHUK CYyIOBOTO
3aciiaHHsA, MPOKYpop); (2) y4aCHUKIB TOCMOJAPCHKOTO MPOIECY, SIKI MOXKYTh
OyTu iHO3eMIsiMU (TIO3UBaY, BIAMOBIAY, TPETI 0COOM, MPEACTABHUKU CTOPIH,
CBIJIKH, €KCTIEPT, EKCIEPT 3 MUTAaHb IIpaBa, CHEIaTICT, IepeKIagay).

AprymMeHTOBaHa JOIUIBHICTD 3aJTy4Y€HHsI 1HO3EeMHUX OCI0 B SIKOCT1 CyAIiB
y Maj03HauYHUX TOCHOJAPCHKUX CIpaBaX, M0 HE CTOCYIOTbCS JAEp>KaBHOI
TaEMHMUIII, AKIIO OOUJIBI CTOPOHH CIIOPY HE 3alepeuyroTh MPOTH KAHAUAATYPHU
Takoi ocoOu. 3 ypaxyBaHHSIM BHIIEBKA3aHOI MNPOIMO3UIli, Y TaKUX CIpaBax
MOXYTh OpaTH yuyacThb MOMIYHUK CYJJIl, CEKpeTap CYJIOBOrO 3aciJiaHHs Ta
CYJOBHUH PO3NOPSIIHUK, K1 TAKOXK HE € TPOMaJsTHAaMU Y KpaiHHu.

OOrpyHTOBaHO JeTali3yBaTH y TOCHOJAPCHKOMY MPOIECyaTbHOMY
3aKOHOJABCTBl YKpaiHM BUIMAJIKH MOXIHUBOI CYO’€KTHOI Ta TEpUTOpPIadbHOI
IOpUCIUKIT (MiACYHOCTI) 3 OMVISIAY Ha BIOPOBAIKEHHS B 3aKOHOJABCTBO
VYkpainu KonBeH1ii npo yroau npo BuOIp CyAy, fKa € MIANHUCAHOK Y KpaiHOO
21 Gepesns 2016 poky.

Y pozoini 2 «llpoyecyanvno-npagosi zapanmii npouecyanbHozo
NOJI0MHCEHHA [HO3eMHUX Qi3uyHuUX 0ci0 ma cyd’ckmie 20cno0aplO6aHHsA 6
20Cn00ApCcbKOMy  Ccyo0ouuHcmei  YKpainu»  KOHKPETHU30BaHO JeQIHIIIIO
MpolieCyalbHO-PABOBUX rapaHTIN JOCTYIy 1HO3EMHHUX OCIO O IPaBOCYIIs K
3aco0u 3a0e3MeUeHHs JePKaBO0 MOMKIMBOCTI 1HO3EMHOI 0COOM 3BEPHYTHCS 3a
3aXMCTOM CBOIO TOPYLIEHOrO MpaBa JI0 OpPraHiB MPaBOCYJs Ha IiJICTaBl
JOJIEpKaHHs 3acajl CyJI0OUYMHCTBA, SIK1 € 3alOPYKOI0 JIEPKaBU 1I0A0 BCEOIUHOTO
3aXHUCTy TMpaB 1 cBOOOA 0ci0, 3a HeNOAECpKaHHS SKUX JIepk’aBa B 0cC001
BIIMIOBITHUX OPTaHiB Ma€ HECTH BIMOBIAAIbHICTb.

AprymMeHTOBaHO BCTAHOBUTHU IPAaHUYHUN CTPOK 3yMUHEHHS MPOBAIKEHHS
MO0 COpaBl y pasi 3BEpHEHHs 13 CYJOBUM JOPYUYECHHSIM MPO HaJlaHHS MPaBOBOT
JOTIOMOTH 200 BPYUYEHHS BUKIIMKY JI0 CYAY YU 1HIIMX JIOKYMEHTIB JJO 1HO3€EMHOT'O
cyny ab0 1HIIOTO KOMIIETEHTHOTO OpraHy 1HO3€MHOI Jep)KaBd, IO Mae
B1IpaxOBYBATHUCS 3 MOMEHTY O€3MOCEepeTHbOr0 HAJICUIIAHHS TAaKOTO 3aIluTy 3a

KOPJOH. 3apOlOHOBAHO YJIOCKOHAJIUTH CTaTyC CyJJl HUISIXOM HaJaHHSA oMy



MpaBa MOHOBUTU NPOBAHKEHHS MO CIpPaBl 3a BIIACHOK I1HIIIATUBOIO, SIKIIO
BIJIIIOBI/Ib HA CYJI0BE JOPYYEHHS HE OTPUMAHO B PO3YMHUH CTPOK.

OOrpyHTOBaHO 3aKpiNUTH B ['0CHOapCHKOMY IMpPOLIECYaJTbHOMY KOAEKCI
VYkpainu Taky mpouecyalbHy Ail0, sIK BU3HaHHS PIIIEHHS 1HO3EMHOIO Cyay B
Vkpaini. KoHKpeTH30BaHO HOPUANYHI O3HAKH (CKJIAJ0B1) BU3HAHHS PIILICHHS
1HO3EMHOTO CyAy: (a) HasiBHICTh PIIIEHHS 1HO3eMHOTro cyAy; (0) BIAMOBIIHICTD
pIIEHHS ~ 1HO3EMHOTO Cydy HOpPMaM  HAIllOHAJIBHOTO  YKPaiHCHKOTO
3aKOHOJABCTBA Ta MDKHAPOJHUM HOpMaMm; (B) MOXJIUBICTh MOAAIBIIOTO
BUKOHAHHSI PIllIEHHS 32 POpMAIIbHUMU O3HAKAMH Ha TEPUTOPIi Y KpaiHHU.

3anponoHOBAaHO KOHULEMUII MO0 HAJaHHS JO03BOJY Ha BUKOHAHHS
pILIEHHSI 1HO3EMHOTO Cyay B YKpaiHi 3riIHO 3 3aKOHOJAaBCTBOM YKpaiHU
HAaCTyIHUM YMHOM: 1) HajaHHsS J103BOJy Ha BUKOHAHHS PINIEHHS 1HO3€MHOTO
cyay B YKpaiHi, SIKIIIO X BU3HAHHS Ta BUKOHAHHS Mepe0daueHo MiXKHAPOIHUM
JOTOBOPOM, 3roja Ha OOOB’A3KOBICTh SIKOro HajaHa BepxoBHow Panoro
Vkpainy; 2) HagaHHS J03BOJY Ha BHUKOHAHHS PIIIEHHS 1HO3€MHOIO Cyay B
VYkpaiHi 32 MPUHITAIIOM B3a€EMHOCTI, SIKIIO HE JOBEICHO 1HIIIE.

AprymMeHTOBAaHO HACTYMHHI MiAX1A [0 peanizailii TakuxX MporecyaibHUX
Nii: (a) BU3HAHHA Ta BUKOHAHHS pillleHb 1HO3EMHUX CYiB B YKpaiHi Ha MiJICTaB1
MDKHAPOJHUX JOTOBOPIB, 3roja Ha O0OOB’SI3KOBICTh AKHUX HajaHa BepxoBHOIO
Panoro Ykpainu — mae npoBOIUTHCS 32 POPMATIbHUMU O3HAKAMU JOITYCTUMOCTI
TaKOTO BU3HAHHS T4 BUKOHAHHS HA TEPUTOPIl YKpATHU TUIBKU y BUIMAJKY, SKIIIO
Take pIIIEHHS € OCTaTOYHUM 32 3aKOHOJABCTBOM 1HO3EMHOI JI€pXKaBU;
(6) BU3HaHHS Ta BUKOHAHHS PIllIEHh 1HO3EMHUX CYAIB B YKpaiHi Ha MiJCTaBi
B3a€EMHOCTI — Ma€ MPOBOJUTHUCA 3 JOJATKOBUM PO3IJISIIOM 3a 3aKOHOAABCTBOM
Vkpainu, skuili TOBMHEH OyTH nepefdadyeHuid B TOCHOJAPCHKOMY
MpoIECyaTbHOMY KOJIEKCl YKpaiHU, TUIbKH y BUMAAKY, SKIIO TaKe PIIICHHS €
OCTaTOYHMM 32 3aKOHOJABCTBOM 1HO3E€MHOI JiepkaBH; (B) 3a00pOoHa BU3HAHHS Ta
BUKOHAHHSI TPOMIKHUX PIllIEHb 1HO3EMHUX CY/IIB B YKpaiHi 0€3 po3TJisly CripaBu

10 CyTi (HampuKJIaJ, HAaKJIaJeHHs apelTy 1 T. 1.).



OOrpyHTOBaHO JOLUJIBHICTh BHUAUIEHHS Yy CHpaBaX 3 1HO3EMHUM
€JIEMEHTOM B $KOCTI Yy4YacHUKIB mpolecy (MpeACcTaBHUKIB) KOHCYJIB Ta
JTUTIIIOMAaTUYHUX TPEJICTaBHUKIB.

3anpornoHoBaHO Kiacu(ikyBaTH yYaCHUKIB TOCHOJAPCHKOTO MPOIECY —
1HO3EMIIIB 3aJIE)KHO BiJ HEOOXITHOCTI OTPUMAaHHSA 3TOJM Ha Jady MOSICHEHb Ha:
(a) oci0, sKi 1ar0Th MOSICHEHHS Ha 3arajibHUX 3acanax; (0) oci0, AKUX HEe MOKHA
JOMUTYBAaTU TUIBKM MPO MEBHI oOcTaBuHU; (B) 0cCi0, sIKI HE MOXYTh OyTH
JOTUTAHUMH 4epe3 00’ €KTUBHY HEMOXJIMBICTh Y CTaHl 340poB’s; (T) oci0, sKi
MalTh HaJaTH 3rojAy Ha Jady TMOsSCHEHb (30Kpema, IUIIOMAaTU4YHI Ta
KOHCYJIbCBKI TPEACTABHUKH).

AprymMeHTOBaHO PO3LIMPEHHS MOBHOBAXXEHb KOHCYJIBCHKOI CIIYKOU 11010
MPEJCTABHUIITBA B CY/ll HE TUIbKU IPOMAJIsIH Y KpaiHu, a il OpUANYHUX OCiO.

OOrpyHTOBaHO MOJKJIMBICTh 00’€/IHaHHS MOBHOBAKEHb TAKUX YYACHUKIB
MpoIlecy SK aJBOKaT Ta IMepeKiazad, Ta 3alpolOHOBAHO 3aKpIMUTH Ha
3aKOHOJABYOMY PIBHI Ta JOMOBHUTU cTaTTio 72  ['ocmnomapchKoro
MPOIECYANbHOTO KOJIEKCY YKpaiHM YacCTHHOIO IT'STOI0 HACTYMHOTO 3MICTY:
«IlepexnanayeM Moxke OyTH MPEICTABHUK CTOPOHU — aJIBOKAT y pa3i BOJIOIHHS
JIEp’)KaBHOKO MOBOIO  CYJOYMHCTBA Ta MOBOK 1HO3€MHOTO Ccy0’ekTa
roCIoJaploBaHHs Ha PIBHI BOJIOJIHHS BIANOBIAHOIO 1HO3EMHOIO MOBOIO HE
HIDKYE piBHS B2».

Y po3oini 3 «llpouecyanvho-npagosuii cmamyc iHO3EMHUX 0CIO, W0
Oepymbo yuacmsv y po32ia0i cCnpaes, 6i0HeceHux 00 10PUCOUKUIT 20CR00apCbK020
cydy» 3alpoOIlOHOBAHO KiIacuQiKallilo MpaB Ta OOOB’SI3KIB 1HO3EMHHUX OCIO Yy
rocrlo/IapCbKOMY CYJIOUYMHCTB1 YKpaiHM Ha 3arajbHi Ta CIelialbHI.

[lin 3aranpHUMHM TpaBaMHd Ta OOOB’SI3KaMHM 1HO3EMHHUX 0CI0 Yy
rocrloJIapCbKOMYy CYJOUYMHCTBI YKpaiHM 3alpoOlOHOBAHO PO3YMITH IpaBa Ta
00OB’SI3KM, $IKI BJIACTHBI BCIM YYaCHHUKaM TOCIOAApChbKOi COpaBU, a IIij
CHELIAIbHUMU MpaBaMU Ta O0OOB’SI3KaMU 1HO3EMHHUX OCI0 y TOCHOJIapChKOMY
CYyJIOYMHCTBI YKpaiHM — TpaBa Ta OOOB’SA3KH, SIKI HE BIJIACTHBl Y4YaCHHKaM

rocrno/Iapchbkoi cripaBu 0€3 1HO3eMHOTO €JIEMEHTY.



AprymMEHTOBaHO OCHOBHI 3acaju (MPUHIUIIN), HA SKUX TIPYHTYIOTbCS
3arajbHl1 IIpaBa Ta 00OB’SI3KM 1HO3EMHHUX 0CI10 y rOCHOJIaPChKOMY CYJIOYMHCTBI
VYkpainu: (1) npuHIMn piBHOCTI MpaB Ta 000B’A3KiB rpoMajisiH Y Kpainu, ocio 6e3
IrPOMAJISTHCTBA Ta 1HO3EMHUX 0C10 B TOCMOIAPCHKOMY CYJIOUMHCTBI; (2) MPUHIIUIT
B3a€EMHOCTI JIOJIEp>KaHHS MpaB Ta 000B’A3KIB IPOMaJIsIH YKpaiHU Ta 1HO3EMHUX
0ci0 y rocnoJapchbKOMy CYAOYMHCTBI B KpaiHax, sIKi JIOMOBHJIMCS TPO 1€ Ha
MDKHAPOJIHOMY YH Jep>KaBHOMY PiBHI; (3) IPUHIUIT MIKHAPOJAHOI BBIWIUBOCTI;
(4) mpuHuun 0€3yMOBHOCTI BUKOPUCTaHHSI CBOIX MPOLIECYaIbHUX IpaB Ta
HeceHHs 000B’A3KiB; (5) MPUHITUIT HEAUCKPUMIHAII 11010 JOASP KaHHS TIpaB Ta
00OB’SI3KIB  1HO3EMHHUX ©0cCi0; (6) DpUHIUI MNOpolecyalbHOI peTopcii B
rocrnoJIapcbkoMy CyAO4YMHCTBI. JlicTana moaanblioro po3BUTKY Kiaacuikailis
CrHeliaJIbHUX MpaB Ta 000B’sI3KIB 1IHO3EMHHX OC10 B rOCIIOAAPChKOMY IPOIIEC] 3a
KPUTEPIEM MOKIHUBOCTI OOMEXEHHs iX oOcsry Ha: (a) Ti, Kl HE MpUTAMaHHI
y4aCHUKaM TOCIOJApPChKOro Mpoliecy 0e3 1HO3eMHOro eieMeHry; (0) Ti, sKi
MOXYTh OyTH OOMEXE€HI 3aKOHOM ab0 MIDKHApOJHHMM JIOrOBOPOM, 3roja Ha
000B’SI3KOBICTH SIKOTO Hajlana BepxoBHoto Pagoro Ykpainu.

ApryMEHTOBAaHO 3aKpIMUTH MOXJIUBICT JOMYCKY JO PO3TIAIY
rOCIOAapChKOi CIpaBH 0COOM, sKa € aJBOKATOM B 1HO3EMHIA Jep»kaBl, Ha
MiJICTaBl 3asBH, J0 SIKOI JIOJAIOTHCS JAOKYMEHTH, IO MiATBEPIKYIOTh MPABO
TaKoro aJIBOKaTa Ha 3aHATTSA aJIBOKATChKOIO MISUIBHICTIO Yy BIAMOBIAHIN
1HO3EMHI# JepKaBi.

3anpornonoBano B [TIK Vkpainu 3akpinuTei MOXKIUBICTh IHIIHUM
y4aCHUKaM TOCMOJIaPCHKOTO MPOIIECY 3a iX 3asBOK0 KOPUCTYBATUCS MOCIyramMu
nepekiiajziaya; BCTAHOBUTH, IO CYJOBI pIIIEHHS Ta IHIII MPOLECyallbH1
JOKYMEHTH BPYYalOThCSl y NEPEKiIaJl Ha MOBY, SIKOIO BOJIOAIIOTH OCOOH, IO
MPUHUMAIOTh Y4acTh y MPOLIEC], 3a iX KIIOMOTaHHSIM.

KurouoBi cioBa: rocnogapchbke CyJIOYMHCTBO, 1HO3EMHI 0cCO0H,
1HO3EMHHH €JIEeMEHT, 3aXHCT IpaB Ta 3aKOHHUX IHTEPECIB, MPEIACTABHUIITBO,
CYyJIOBUH IMYHITET, TapaHTii OCTymy A0 NpaBOCyAjsl, paBa Ta OOOB’SI3KH,

CYJIOB1 JOPYyYEHHS.



SUMMARY

Kurando K.V. Protection of the rights and legitimate interests of foreign
persons in the commercial procedure of Ukraine. — Qualifying scientific work on
the rights of the manuscript.

The dissertation for the degree of Doctor of Philosophy in the field of
knowledge 08 «Law» in the specialty 081 «Law». — Odessa I.I. Mechnikov
National University, Odessa, 2021.

The dissertation is devoted to the research of protection of the rights and
legitimate interests of foreign persons in the commercial procedure of Ukraine.

In Section 1 «Legal status of foreigners — subjects of commercial
procedurey clarifies the concept of commercial competence of foreigners and
foreign economic entities, by supplementing the possibility to have the right to
protect the interests of economic entities, as this is a natural right that
predetermines the functioning of economic entities.

Currently it is found that the Commercial Procedure Code of Ukraine and
other laws do not specify any restrictions or additional preferences for foreign
persons in commercial litigation, so it should be noted about the general regime
of participation in the procedure of any persons (individuals and legal entities,
domestic and foreign).

The commercial procedural capacity is specified as having a certain
temporal certainty due to the status of a person in commercial litigation, i.e., the
time of commercial procedural capacity of various participants in commercial
litigation occurs depending on the need to enter the procedure and perform certain
procedural actions.

It 1s clarified that, unlike legal capacity in substantive law, which arises
upon reaching a certain age or the presence of a certain state of health, procedural
capacity arises under the above conditions of substantive law only if the person
is recognized as a participant in the commercial procedure. Thus, this essentially

objective right, which is guaranteed by the Constitution of Ukraine and enshrined



in the procedural codes, is subjective in its legal nature, as it is established on the
basis of legislation by a judge on the basis of his inner conviction.

To distinguish two main components of procedural legal personality are
proposed: 1) objective ability to have procedural rights and bear the
responsibilities of the parties and other participants in the procedure on the basis
of the legislation of Ukraine; 2) subjective opportunity to exercise their
procedural rights and obligations of the parties and other participants in the
procedure, depending on the place of the participant in the procedure, the subject
of the dispute, the specifics of the case, etc. (the presence of a foreign element in
the case should also be attributed to this component). Taking into account the
above, the concept of procedural legal personality as a set of objective ability to
have procedural rights and bear the responsibilities of the parties and other
participants in the proceedings on the basis of Ukrainian legislation, as well as
the subjective ability to exercise their procedural rights and obligations other
participants in the procedure, depending on their desire and the inner conviction
of the judge, which should be based on the Constitution and the law.

The definition of foreigners and stateless persons in the commercial
procedure is improved, as individuals who are not citizens of Ukraine and are not
duly registered as business entities, but by virtue of the provisions of the
commercial procedural law have the right and opportunity to exercise their
procedural rights and perform procedural duties during the consideration of
disputes in the commercial courts of Ukraine. The notion of foreign business
entities 1s specified, which it is proposed to recognize natural persons-
entrepreneurs and legal entities, which have the purpose of economic activity and
are created as a business entity in accordance with the legislation of a foreign
state or within the activities of an international organization. In view of the above,
it is reasoned to make appropriate changes to the second part of Article 4, Articles

365 and 366 of the Commercial Procedural Code of Ukraine.



The classification of legal acts on the participation of foreign elements in
commercial litigation received further development by principle of origin: on
international and domestic.

The classification of participants in the procedure according to the criteria
of the possibility of a foreign person to be a certain participant in the commercial
procedure are proposed: (1) participants in the commercial procedure, which
under current procedural law can not be foreigners (court, court assistant, court
secretary, court administrator, prosecutor); (2) participants in the commercial
procedure, which may be foreigners: parties, third parties, representatives of the
site, witnesses, experts, legal experts, specialist, translator.

The expediency of resolving the issues of foreign persons as judges in
insignificant economic cases not related to the state community is argued, if both
parties to the dispute are not against the candidates of such a person. In view of
the above proposal, such cases may involve an assistant judge, a court clerk and
a court administrator who are also not citizens of Ukraine.

It is reasonable to detail in the commercial procedural legislation of
Ukraine cases of possibilities of subjective and territorial jurisdiction in view of
the implementation in the legislation of Ukraine of the The Hague Convention of
30 June 2005 on Choice of Court Agreements, which was signed by Ukraine on
March 21, 2016.

In Section 2 «Procedural and legal guarantees of the procedural status
of foreign individuals and business entities in the commercial judiciary of
Ukraine» specifies the definition of procedural and legal guarantees of access of
foreign persons to justice as providing by the state opportunities for a foreign
person to apply for protection of his violated right to the judiciary on the basis of
observance of the principles of justice, which are like a guarantee by the state for
the comprehensive protection of the rights and freedoms of persons.

It is argued to set a deadline for suspension of proceedings in the case of a
court order for legal assistance or delivery of a summons or other documents to a

foreign court or other competent authority of a foreign state, which should be



deducted from the moment of sending such a request abroad. It is proposed to
improve the status of a judge by giving him the right to reopen the case on his
own initiative, if the response to the court order is not received within a
reasonable time.

It is reasonable to enshrine in the Commercial Procedural Code of Ukraine
such a procedural action as the recognition of a foreign court decision in Ukraine.
The legal features of recognition of a foreign court decision are specified: (a) the
existence of a foreign court decision; (b) compliance of the decision of a foreign
court with the norms of the national Ukrainian legislation and international
norms; (c) the possibility of further execution of the decision on formal grounds
on the territory of Ukraine.

The concept of granting permission to execute a foreign court decision in
Ukraine in accordance with the legislation of Ukraine is proposed as follows is
proposed: 1) granting permission to execute a foreign court decision in Ukraine,
if their recognition and execution is provided by an international agreement
approved by the Verkhovna Rada of Ukraine; 2) granting permission to execute
a decision of a foreign court in Ukraine on the principle of reciprocity, unless
proven otherwise.

The following approach to the implementation of the following procedural
actions is argued: (a) recognition and enforcement of decisions of foreign courts
in Ukraine on the basis of international agreements, binding consent of the
Verkhovna Rada of Ukraine — should be carried out on formal grounds of
admissibility of such recognition and enforcement if such a decision is final under
the law of a foreign state; (b) recognition and enforcement of decisions of foreign
courts in Ukraine on the basis of reciprocity — should be carried out with
additional consideration under the legislation of Ukraine, which should be
provided for in the Commercial Procedure Code of Ukraine, only if such decision
is final under foreign law; (c) prohibition of recognition and enforcement of
interim decisions of foreign courts in Ukraine without consideration of the case

on the merits (for example, imposition of an arrest, etc.).

10



The expediency of allocating consuls and diplomatic representatives in
cases with a foreign element as participants in the procedure is substantiated.

It is proposed to classify participants in the commercial procedure —
foreigners, depending on the need to obtain consent to testify on: (a) persons who
testify on a general basis; (b) persons who cannot be questioned only about certain
circumstances; (c¢) persons who cannot be interrogated due to objective incapacity
for health; (d) persons required to give evidence (in particular, diplomatic and
consular agents).

The expansion of the powers of the consular service regarding the
representation in court not only of citizens of Ukraine, but also of legal entities is
argued.

The possibility of combining the powers of such participants in the
procedure as an attorney and an interpreter is substantiated, and it is proposed to
enshrine at the legislative level and supplement Article 72 of the Commercial
Procedural Code of Ukraine with part five as follows: «An interpreter may be a
representative of a party — an attorney in case of knowledge of the state language
of proceedings and the language of a foreign business entity in the language of
the foreign business entity at the level of competence of the relevant foreign
language not lower than level B2».

In Section 3 «Procedural and legal status of foreign persons involved in
cases under the jurisdiction of the commercial court) proposes the classification
of rights and obligations of foreign persons in commercial litigation of Ukraine
into general and special.

Under the general rights and obligations of foreign persons in commercial
litigation of Ukraine it is proposed to understand the rights and obligations that
are inherent to all participants in economic cases, and under the special rights and
obligations of foreign persons in commercial litigation of Ukraine — the rights and
obligations that not inherent to the participants of the economic cases without a

foreign element.
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The basic principles (principles) on which the general rights and
obligations of foreign persons in commercial litigation of Ukraine are based are
generalized: (1) the principle of equality of rights and obligations of citizens of
Ukraine, stateless persons and foreign persons in commercial litigation; (2) the
principle of reciprocity of the rights and obligations of foreign persons in
commercial litigation in countries that have agreed to do so at the international or
national level; (3) the principle of international courtesy; (4) the principle of
unconditional use of one's rights and responsibilities by a foreign person in
commercial litigation; (5) the principle of non-discrimination in respect of the
rights and obligations of foreign persons; (6) the principle of retaliation in
commercial litigation.

It 1s proposed to classify the special rights and obligations of foreign
persons in the commercial procedure according to the criteria of limiting the
scope of such rights to: (a) rights and obligations that are not inherent in
participants in the commercial procedure without a foreign element; (b) rights
and obligations that may be limited by law or an international agreement, the
binding nature of which has been approved by the Verkhovna Rada of Ukraine.

It is argued to establish the possibility of admission to commercial
proceedings of an attorney in a foreign state, on the basis of an application, which
is accompanied by documents confirming the right of such attorney to practice
law in the relevant foreign state.

It is proposed to consolidate in the Commercial Procedural Code of
Ukraine the possibility for other participants in the commercial procedure to use
the services of an interpreter upon their application; to establish that court
decisions and other procedural documents are served in translation into the
language of the persons participating in the procedure, at their request.

Keywords: commercial litigation, foreign persons, foreign element,
protection of rights and legitimate interests, representation, judicial immunity,

guarantees of access to justice, rights and responsibilities, court orders.
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