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Kou O. B. BuzHaHHsl Ta BUKOHAHHSI IHO3eMHHUX apOiTpa’kKHMX pillleHb:
TeOpeTUKO-NPUKJIAAHI 3acanu. — KamidikauiiiHa HaykoBa Mpals Ha IpaBax
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cnenianpHicTIO 081 «IIpaBo». — Opechkuil HallOHAJBHUM YHIBEPCUTET IMEHI
I. I. MeunukoBa, Oneca, 2021.

Jluceprartiito MPUCBSIYEHO KOMIUIEKCHOMY JIOCHTII)KEHHIO TEOPETUYHUX Ta
MPaKTUYHUX TTPoOJieM BU3HAHHS Ta BUKOHAHHS 1HO3EMHHUX apOITpaKHUX PIIISHb 3
MEeTOI0 (OPMYITIOBaHHS OOIPYHTOBAHMX TIPOMO3HUIIA HI0J0 YIOCKOHAJICHHS
MeXaHi3My BH3HAHHS Ta BUKOHAHHS 1HO3EMHHMX apOITpaXHHX pIlIeHb Ta HOro
IMIUIEMEHTALI].

Hucepraiisi Mae CKIagHy CTPYKTYpy, fKa 3yMOBJE€HAa HEOOXITHICTIO
MPOBEJEHHS CUCTEMHOI'O JIOCIIKEHHS, 10 BKIIIOYAE aHATI3 JTOKTPHUHAIBHOI 0a3u
Ta EMIIIPUYHHUX MaTepiajiiB, a TaKOX IMOCTABICHUMH 3aJladaMH IIOAO0 PO3IIISIAY
OKpEeMHX aCIeKTIB MEXaHi3My BU3HAHHS Ta BUKOHAHHS 1HO3EMHHX apOiTpaskKHHX
pimens. CTpykrypa poOoTH BKIIOYaE 4 YOTHPU PO3AUIH: TEPIIMA PO3ALT
NPUCBIYCHO THUTAHHSIM €BOJIONII MDKHApOAHOTO apOiTpaxky sIK CHoco0y
pO3B’si3aHHS CHOpiB y cdepl MIKHAPOAHUX TPUBATHONPABOBUX BiJHOCHH,
30KpeMa, CTAHOBJIEHHS apOITpaxKy SIK IHCTUTYTY, MOr0 HOpMAaTHUBHE O(POPMIICHHS
Ta JOKTPUHAJIBHE OCMHUCJICHHS; JAPYTUH pO3ALT — TEOPETUYHUM MUTAHHSIM
MEXaHI13My BU3HAHHS Ta BUKOHAHHA apOITpaKHUX PIIIEHb, 30KPEMA, TOCITIIKEHHIO
TaKUX IHCTPYMEHTIB MEXaHI3My sK: apOITpakKHOrO pIllIeHHS Ta Horo eQekTis,
BU3HAHHS Ta BUKOHAHHS, a TaKOX CKACyBaHHS apOITPaKHOrO PIIICHHS; TPETId
PO3JILT MPUCBAYCHO JOCTIIPKEHHIO Bapialliid Ta JieBialiil MeXaHi3My BU3HAHHS Ta
BUKOHAaHHS apOITPaAKHUX pIIIEHb Yy IOPUCAUKIINHUX MpakTUKaX, 30KpeMa,
IPOIECYaTbHUX aCMeKTiB (CTPOKH, MiJICYAHICTh, CYI0OBI BUTpaTH, (hopma 3asBH,
0COOJIMBOCTI CYZ0OBOI'O PO3IIISY, TOIIO) Ta MaTepiadbHUX acHeKTiB (Ha MpHUKIaIi
NUTAaHHSA II0J0 BHU3HAHHSA Ta BUKOHAHHS CKACOBAHUX apOITPaKHUX PIIICHB);
YeTBEPTUN pO3MIT — IMIUIEMEHTAIllsl MEXaHi3My BHU3HAaHHS Ta BUKOHAHHS

1HO3EeMHUX apOITpakKHUX pIllleHb B MeEXKax OJIHI€] IOPUCIMKINT (Ha TPHUKIIAII



VYkpainn), 30kpema, 0COOMUBOCTI (HOpMyBaHHS HOPMATHBHOTO PETYIIOBAHHS,
CyJIOBOi TIPaKTUKH Ta CTpaTerid JIOKAIbHUX ONTUMI3allli IMIJIEMEHTAIl]
MexaHi3Mmy. Po3minm y poOOTI insAThCA HA MAPO3AUIA MyHKTH Ta MIAMYyHKTH.
Opranizaitis po060TH, 13 BUAUICHHSIM CTPYKTYPHUX OJHMHHIIL, CHOpPMOBaHA TIif
BIUTUBOM (yHAaMEHTAIBHUX poOiIT y cdepi apOiTpaxy, 1o po3podiaeHi dhaxiBusMu
3 Awnrmi, Himeuunnun, Hinepnanai, ®panuii ta CHIA. Taka cTpykrypa
3a0e3neuye TMOBHY Ta JeTalbHy JEMOHCTpAIil0 pe3yJdbTaTiB MPOBEIACHOTO
nociipKeHHss. PoboTa mpencraBiisie KOHCOJIJOBaH1 JOKTPUHAIbHI Ta €MIIIPUYHI
MaTtepialid CBITOBUX TmpakTuk. lIpencrtaBieno poboru monan 100 mpoBigHHUX
¢daxiBuiB y cdepi apOirpaxy. Emmipuyna 0a3a pobotu Bkimrowae moHazn 120
IOPUCIUKIIMHUX TPAKTUK 13 JEMOHCTPALIIEI0 OKPEMUX CYJOBHX CHpaB, 0OpaHUX B
pe3yJibTari poOoTH 3 6a3aMu CyJI0BHUX PIllIeHb, 0 BKIOYa0Th noHaa 3000 crpas.
B pesynbrati 0Opoku 0a3u CynOBOi MPaKTUKU YKpaiHU BIEpIIE PO3pOOJICHO
JIOBIAHUK CYyAOBOi MPAaKTUKU y COpaBax MpO BU3HAHHS T4 BUKOHAHHS 1HO3EMHHUX
apOITpakHUX pillleHb, AKUU BKiroyae 547 cymoBux pimens 3a 2015-2020 pp., sxki
npejAcTaBiieHl y 6 TaOauIsx 3a pokamu Ta y 75 rpadikax. JoBiTHUK yBIHUIIIOB K
JOJATOK J0 IUCEPTaIiitHOT poOOTH.

VY po6oTi apOiTpak pO3TISAAETHCS K ATbTEPHATUBHUI CIIOCIO BUPIIICHHS
CIOpiB, IO 3aliMa€ MPOBIJHI MO3UIl Yy TPaHCHAIIOHAJIBHIN KOMEpIi. 3aBIsKH
HLIO-PIOpKCLKiﬁ KOHBEHIII{, 10 3HAWIIIA CBITOBE CIPUMHATTSA, BXKE IOHAJ ITiB-
CTOJIITTS yHIBEpCAIbHUN MEXaHi3M BHU3HAHHS Ta BHUKOHAHHS 1HO3EMHUX
apOITpaXHUX PIIIEHh YCIHINTHO 3aCTOCOBYETHCS MOMIXK FOPHUCIUKINN Ta rapaHTye
e(eKTUBHICTh apOITPaxKy.

B pe3ynbrari gocimiKeHHs BCTAHOBIICHO, IO KOHBEHITIITHA YHIBEepcaIi3ais
MEXaHI3My BH3HAaHHA Ta BHUKOHAHHS apOITPAXKHUX pINIEHb  3aKPIIUIIOE
IpoapOITPAKHUNA MIX1] Ta PEXKUM CHOPUSHHS apOITpa)xy, CTBOPIOIOYM Oa3uc s
BaplaTUBHOCTI ~ 3aCTOCYBAaHHS  MEXaHI3My y  HAllOHAJIbHUX  MPAKTUKAX.
OOrpyHTOBaHO, IO €BOJIIOIS MPAKTUK B3a€EMOJIII apOITpaky Ta HALIOHAIBLHUX
CylIIB BH3HAuUMJIM apOiTpakx SK YHIBEpCaJbHY TPAHCHAIIIOHAIBHY CHUCTEMY

ABTOHOMHOT'O BUPIIIEHHS CIIOPIB, alIbTEPHATUBHY HALlIOHATBHOMY CYJOUYHUHCTBY.



[Tpu anami3i FOPUCAUKIIIAHAX MTPAKTUK apTyMEHTOBAHO TE3Y, 10 3aCTOCOBHE
JIEp’)KaBHUM CYJIOM HaIllOHaJIbHE MPaBO IMPHU BHPIMICHHI CIIpaB MpO BU3HAHHS Ta
BUKOHAHHS apOITpaXHHUX PIIIEHh OTPUMYE EKCTEPHUTOpialbHYy CHIy Ta
CIPUIMAETHCS K «HAI[IOHAIbHE MI>KHAPOIHEY, «TPaHCHAITIOHAIBHE)» a00 B 1HIIHAX
dbopmax HaTHAIIOHAJIBLHOIO IIpaBa.

3 MeTor BUSBICHHS €()EKTHBHHX CTpaTeril yIOCKOHAJEHHS MeXaHI3My
BU3HAHHS Ta BUKOHAHHA apOITPaKHUX PILIEHb Y POOOTI NPONOHY€ETHCS BUXOAUTH 3
KOHIICTI[I TPaHCHAIIOHAJILHOTO Ta JIEJIOKAII30BAaHOr0 apOITpaxky Ta po3risjaTv
MEXaHI3M Yy TpaHCHAI[lOHAIbHOMY mToii. Ilopsin 3 1M, BU3HAETHCS, IO
cymnepewinBa Mpupoga apOITpaxy sSK TEPUTOPIAIbHOTO abo eJI0KaIi30BaHOIO
IHCTUTYTY BHW3Ha4ya€e TapajiebHUH PO3BUTOK IMIIEPATHBHUX HAIIOHAILHUX Ta
JIMCTIO3UTUBHUX TPAHCHAIIOHAIBHUX IMIAXOAIB JO 3aCTOCYBaHHS MEXaHi3My
BU3HAHHS Ta BUKOHAHHS apOITPaKHUX PIIICHb.

B po6Goti mpexacraBieHo Buau, CocoOM Ta MiACTaBU JO 3aCTOCYBaHHS
IHCTpYMEHTIB MeEXaHI3My BH3HAHHA Ta BHUKOHAHHA apOITpaXHUX PIIIEHbB.
PosrnmsanyTo mporecyanbHi  Ta MaTepiayibHI  acleKkTH MexaHi3My. Takox
3alPOIIOHOBAHO KJjacudiKalliio MiJCTaB JJisg BiIMOBH y BH3HAaHHI Ta BUKOHaHHI
apOITpaXHUX PIIICHH Ha BIIHOCHI Ta a0COJIIOTHI.

B pe3synbrari KOMIUIEKCHOTO JOCTIPKEHHS OCHOBHHMX 1HCTPYMEHTIB
MEXaHI3My BHU3HAHHS Ta BUKOHAaHHA apOITpPaXXHUX PIlIEHb OOIPYHTOBAHO
JOTTHHICTH:

- BU3HAaHHSA e(QeKTiB apOiTpaxxHoro pimeHHs sk res judicata, lis
pendens, stare decisiS, 30kpeMa BWU3HAHHS MPCIOAMIIIHOCTI Ta 3aCTOCYBaHHS
€CTOMIIEINb, a TAKOK 0OOMEKEHOTO eeKTy erga Omnes (3a HassBHOCTI 3roJid TPETiX
oci0, 10 HE € CTOpPOHAMH, ajieé BHU3HAIOTh CHUJIYy apOiTpakHOi yroau abo
apOITpaKHOTO PIILIEHHS);

- BU3HAYEHHS €JIMHOI MIJICTABU JIJIsl BIIMOBU Yy BU3HAHHI Ta BUKOHAHHI
apOiTpaxHoro pimreHHs ex Officio — MiXkHapogHOTO MyOJIYHOTO TOPSAKY Ta,
BIJIMOBIHO, BUKJIFOUCHHSI HEAPOITPaOUIBHOCTI K aOCOMIOTHOI MiACTaBU ISl TAKOT

BIIMOBM (BKa3aHUM BUCHOBOK C(OPMOBAHO B pe3yJbTaTi aHaji3y IOKTPUHU



HeapOITpabiILHOCTI, 30KpeMa: JTOCTIIKEHHS CITIBBITHOIIIEHHS HeapOiTpaOiIbHOCTI
Ta TOPYHICHHS MYyOJIIYHOTO TMOPSAKY, SIK a0COMIOTHUX TMIJACTaB ISl BIAMOBH Y
BU3HAHHI Ta BHUKOHAHHI apOITPaXHHUX pIllleHb, M0 CYMPOBOIKYETHCS
IPOMO3UIIIEI0 a0 Kiacudikallii THIB TaKOro CHIBBIAHOIICHHS; TOCIIIKCHHS
npeaMeTiB  HeapOIiTpaOUIbHOCTI 3 MPOMO3MINSAMH IMOAO iX  Kiacudikarlii;
BUPOOJICHHS CTpaTerii mepexofy Bia HeapOiTpabUTbHOCTI A0 apOITpabiIbHOCTI
[UIIXOM TOCTYIIOBOTO PO3LIMPEHHS cepu apOITpaOUIbHOCTI BiJ KOMEPLIMHHX
BIJTHOCUH JI0 BCIX JIOTOBIPHUX, Y TOMY YHCJI THX, III0 MOXYTh OyTH BUOKPEMIICHI
13 HeapOITpabIILHUX CIOPIB, BIPOBAKEHHSI CIEIIaIbHUX YMOB apOITpadiIbHOCTI
1010 TIPEIMETIB, 1110 TPATUIIIIHO PO3IIHIOBAINCH K HeapOiTpaOiibHi);

- BU3HAHHS JUCIIO3UTHBHOTO XapakTepy TOPSAAKY 3acTOCYyBaHHS
IiJCTaB JUIisl BIAIMOBU y BHU3HAHI Ta BUKOHAHHI apOITpa)KHUX PillleHb (BUPIILICHHS
JMCKycii HABKOJIO JiHrBicTHYHOT KoMi3il y BuKmani Helo-Mopkchkoi KOHBEHIIT Ha
I’ sTi oIMIHHUX MOBaxX — «Mmay» V. «ne seront ... que Si»);

- BIIMOBM  BIJl 3aCTOCYBaHHA 3aByaJlbOBaHOI  «IMOJBIMHOI» Ta
«aCHUMETPUYHOD» €K3EKBAaTypH Yy BUTJIAJI MIPOLIECYATbHOTO MEXaHI3MY CKACYBaHHSI
apOITpaXHOTO  PIIIEHHS Ta  JIOMYCTUMICTh  BHUKIIOYHO  OIIIIOHAIBHOTO
3aCTOCYBAHHS TAaKOI'O 1HCTPYMEHTY, SIKILO CTOPOHH MOMNEPEIHBO JOMOBWINUCH PO
ne (popmyBaHHIO Takoi MPOMO3MINI IEpeayBalo JOCHIHKCHHS MpoOIeMu
BU3HAHHS Ta BUKOHAHHS CKACOBAHMX apOITpa)KHUX PIIICHb, K JIeBiallii MeXaHI3My
BU3HAHHS Ta BUKOHAaHHA. BusiBneHo, mo mnpoOiemMa BU3HAHHS Ta BUKOHAHHS
CKaCOBaHMX apOITpaXHHUX pIIMIEHb CYMPOBOKYETHCS JTUCKYCISIMH HABKOJIO
NPUHITMITY 3aJIEKHOCTI, 1€PapXI4HOCTI CYAIB — 3a MicieM apOiTpaxy, sk Cyay
NOXOJKEHHSI a0 MEepBUHHOI IOPUCIOUKINI, Ta 32 MICIEM BHUKOHAHHS, SIK CyIy
BTOPMHHOI ~ IOPUCAMKIII, BPAaXOBYIOUM  PIBHICTb  CYBEPEHHHX  JI€pXKaB.
OOrpyHTOBaHO Te3y, MIO 3aCTOCYBaHHS IHCTPYMEHTY «CKAaCyBaHHS» 3yMOBIIO€
KOJI310 MEXaHI3MIB BHU3HAHHS Ta BHUKOHAHHS 1HO3EMHOIO CYyJIOBOIO Ta
apOITpaXHOTO PIllIEHb, BUPIIIEHHS SKOI HEOJMIHHO MPHU3BOAUTH A0 MOPYILIEHHS

TPUHIUITY B3aEMHOCTI).



B xox1 mocmipkeHHs BUSBICHO, IO MPOTAIWHU Y MPaBl BUKPUBAIOTHCA Ha
JIOKaJIbHOMY piBHI, 1HOAI y KEPTBY MIKHAPOJAHOMY MPHUHIIMITY B3aEMHOCTI Ta
HaIllOHANBHIN ekoHoMmill. [IpomemMoHcTpoBaHO, MO Bapiamii IMIUIEMEHTAIlil
MEXaHI3My BHU3HAHHS Ta BUKOHAHHS apOITpaXKHUX pIlIeHb, BUXOASYM 32 MEXI
YHIBEPCATHPHOTO KOHBEHIIIWHOTO CTaHIapTy, 3700yBaloTh (opMmy AeBialliid.
Bapiamii Ta nesiamii MexaHI3My CTalOTh KaTaji3aTOpoM [IJs PO3BUTKY Ta
TpaHcopmallii 3araJbHOr0 MEXaHI3MYy BH3HAHHS Ta BUKOHAHHS apOITpaKHHX
pIlLIEHB.

Y poOOTI HaroJoOUIyeThCS Ha 3HAYEHHI YHIBEPCAJNICTCHKOI KOHLETIIT
apOiTpaxy, BIAMOBIAHO 0 SIKOT MOOJMHOKI PEXUMH, CIPUATIUBI ISl apOITpaxy,
HE € e(DEeKTUBHUMHM Ta 3arpoKyI0Th CTBOPEHHSIM MYJIIB HAJIMHUX MPOAPOITPAKHUX
KpaiH Ta YOPHHUX CHUCKIB IOPUCAMKIINA, HE ApYXHiX apOiTpaxy. Taka crpareris
PO3BUTKY 3arpo’Ky€ pPO3MHBAHHIO TPAHCHALIOHAJIBHOTO XapakTepy apOiTpaxy Ta
MOBEPHEHHSI Y JIOHO HAIlOHAJIBHO-MI)XKHAPOJAHUX BIJHOCHH, JI€ MPOBIJHE MiCIIe
BiJIirpac Jeprkana.

Jlns  3abe3meueHHss eQeKTUBHOI Ta 30ajJaHCOBAaHOI  yHIBepcami3aiii
HAI[lOHAJIBHUX TMPAKTUK Ta 3a0e3MeyYeHHs BU3HAHHS TPAHCHAIIOHAJIHLHOTO
XapakTepy apOiTpaky Ha JIOKAIbHOMY pIBHI 3alpONOHOBAHO pPO3pOOIEHHS
TunoBoro 3akoHy Ipo PO3TJsLA CHpaB 1100 BU3HAHHS Ta BUKOHAHHS 1HO3EMHHX
apOiTpaXHUX  pillieHb, 10 OyJae 3aKkpilUlioBaTH  CTPATEril0  TOBEMIHKH
HAI[IOHABPHOTO CYAY SIK TapaHTy apOITpaKHUX pIIIEeHb, SKUM BHUPINIYIOYH TaKi
cnpaBu 3700yBae TpaHCHAIIOHATBHY IOPHUCIMKINIO. Taka cTpareria sk

IPOJIEMOHCTPYBAJIO TOCHIPKEHHS, € HAaHO1IbII €(hEKTUBHOIO.

KurouoBi ciioBa: apOiTpax, apOiTpakHa yroga, apOITpa)kHE pillIeHHs,
BU3HAHHS Ta BUKOHAHHS apOITPaKHOrO PILIEHHS, CKACyBaHHs (OCHOPIOBAHHS)
apOITpa)KHOTrO plIIeHHS, apO1TpabIbHICTB, nyOyHUN MOPSOK,
TpaHCHAl[lOHAJIbHE MpaBo, JeJNOoKam3alis apOiTpaxy, CyIOBUH pO3IJIAL,

IUBUIbHUN MPOILIEC, TPUBATHONIPABOBI TPUHIIUIIN, IPUBATHE MPABO.



SUMMARY

Koch 0O.V. Recognition and Enforcement of Foreign Arbitral Awards:
Theoretical and Practical Approaches. — Qualifying scientific work on the rights
of the manuscript. Thesis for the acquisition of a scientific degree of PhD in the
field of 08 “Law” by the speciality 081 “Law”. — Odesa I. I. Mechnikov National
University, Odesa, 2021

The thesis is devoted to comprehensive research of theoretical and practical
issues of recognition and enforcement of foreign arbitral awards with a view of
developing substantive proposals to improve the mechanism of recognition and
enforcement of foreign arbitral awards and its implementation.

The complex structure of the thesis is necessitated by need to conduct a
systematic research that includes analysis of doctrine, empirical materials and set
objectives to consider the specific aspects of mechanism of recognition and
enforcement of foreign arbitral awards. The structure of thesis includes 4 chapters:
first chapter is devoted to evolution of international arbitration as a method of
dispute resolution in field of international private relations, in particular,
development of arbitration as an institute, its legal regulation development and
doctrinal reasoning; second chapter — to theoretical issues of the mechanism of
recognition and enforcement of arbitral awards, in particular, to investigate such
instruments of the mechanism as: arbitral award and its effects, recognition and
enforcement as well as annulment of arbitral award; third chapter is devoted to
research of variations and deviations of the mechanism of recognition and
enforcement of arbitral awards in jurisdictions’ practices, in particular procedural
aspects (limitations, jurisdiction, court fees, form of claim, features of court
consideration, etc.) and substantive aspects (by example of the issue of recognition
and enforcement of annulled arbitral awards); fourth chapter is devoted to
implementation of the mechanism of recognition and enforcement of foreign

arbitral awards within one jurisdiction (by example of Ukraine), in particular,



features of development of legal regulations, case law and strategies of local
improvement of implementation of the mechanism. The chapters are divided into
subchapters, clauses and sub-clauses. Organization of thesis with indication of
numeral structural units has been encouraged by fundamental works in the field
arbitration, developed by experts from England, France, Germany, the Netherlands
and the USA. Such structure ensures full and detailed demonstration of the
research results. The thesis is directed to be perceived of fundamental for further
scientific and empirical developments in field of recognition and enforcement of
arbitral awards. It presents consolidated doctrinal and empirical materials of world
practices. The works of more than 100 leading experts in field of arbitration have
been presented in thesis. The empirical base includes more than 120 jurisdictional
practices with demonstration of examples from case law, selected in result of work
with databases of court decisions that cumulatively include more than 3000 cases.
Upon processing of case law database of Ukraine, the Guide on Case Law in field
of recognition and enforcement of foreign arbitral awards has been developed. It
includes 547 court decisions of 2015-2020, that are presented in 6 schemes by
years and in 75 diagrams. The Guide has been included into the thesis.

The thesis considers arbitration as an alternative dispute resolution method
that occupies leading position in transnational commerce. Due to the New York
Convention, that has found a world recognition, universal mechanism of
recognition and enforcement of foreign arbitral awards has been successfully
applied by jurisdictions and guarantees effectiveness of arbitration for more than
half-century.

The study has shown that conventional universalization of the mechanism of
recognition and enforcement of arbitral awards has set pro-arbitration bias and
policy favouring arbitration, creating a basis for variations in implementation of
the mechanism in national practices. The thesis substantiates that evolution of
cooperation between arbitration and national courts has defined the arbitration as
universal transnational system of autonomous dispute resolution that is alternative

to national litigation.



In course of analysis of jurisdictional practices, the argument is justified that
national law, applied by the state court when examining cases on recognition and
enforcement of arbitral awards, acquires extraterritorial power and is recognized as
“national international”, “transnational” or in other forms of supranational law.

In order to develop effective strategies for improvement of mechanism of
recognition and enforcement of arbitral awards, the thesis suggests to rely on
concepts of transnational and delocalized arbitration and to consider the
mechanism within transnational field. Herewith, it is recognized that controversial
nature of arbitration as territorial and delocalized institute has determined parallel
development of mandatory national and discretionary transnational approaches to
application of the mechanism of recognition and enforcement of arbitral awards.

The thesis presents types, methods and grounds for application of the
instruments of the mechanism of recognition and enforcement of arbitral awards.
Both procedural and substantive aspects of the mechanism are considered. Also, it
Is suggested the classification of grounds for refusal in recognition and
enforcement of arbitral awards into relative and absolute.

Owing to comprehensive research of the primary instruments of the
mechanism of recognition and enforcement of arbitral awards, expediency of the
following measures has been justified:

- recognition of arbitral award’s effects as res judicata, lis pendens,
stare decisis, including recognition of its prejudiciality and application of estoppel,
as well as limited erga omnes effect (in case of third parties, non-signatories,
consent to recognize arbitration agreement or arbitral award);

- recognition of international public policy as only ground for refusal in
recognition and enforcement of arbitral award ex officio, and consequently
exclusion of non-arbitrability from the absolute grounds for such refusal (the
mentioned conclusion has been formed upon analysis of non-arbitrability doctrine,
including: research of the correlation of non-arbitrability and violation of public
policy as absolute grounds for refusal in recognition and enforcement of arbitral

awards, that has been accompanied by suggestion to classify the types of such



correlation; research of matters of non-arbitrability with proposed classification of
them; development of strategy of transition from non-arbitrability to arbitrability
by the way of gradual extension of arbitrability field from commercial relations to
all contractual relations, including those that can be exempted from non-
arbitrability, setting of special conditions of arbitrability for the matters that
traditionally have been non-arbitrable);

- recognition of discretionary nature of application of the grounds for
refusal in recognition and enforcement of arbitral awards (resolving a discussion
around non-conformity in texts of the New York Convention in five official
languages — «may» v. «ne seront ... que Si»);

- refusal from application of veiled “double” and “asymmetric”
exequatur in form of procedural mechanism of arbitral award’s annulment and
admissibility of just an optional application of such instrument, in case the parties
have previously agreed that (the development of such suggestion have been
preceded by research of the issue of recognition and enforcement of annulled
arbitral awards as a deviation of the mechanism of recognition and enforcement. It
has been found that the problem of recognition and enforcement of annulled
arbitral awards is accompanied by the discussion about the principle of
dependence, hierarchy of courts — the court at the place of arbitration as a court of
origin or of primary jurisdiction, and the court at the place of enforcement as a
court of secondary jurisdiction, in contrast to equality of sovereign states. It is
demonstrated that application of the instrument of “annulment” causes conflict of
mechanisms of recognition and enforcement of foreign court decisions and arbitral
awards, resolution of which definitely results in violation of the principle of
reciprocity).

In result of study, it has been found that gaps in law are revealed at local
level, sometimes making a sacrifice of international principle of reciprocity and
national economy. The thesis demonstrates that variations of implementation of the
mechanism of recognition and enforcement of arbitral awards, exceeding the limits

of universal conventional standard, have acquired form of deviations. The



variations and deviations of the mechanism becomes catalyzers for development
and transformation of general mechanism of recognition and enforcement of
arbitral awards.

The thesis highlights significance of the universalist concept of arbitration,
according to which isolated regimes, favourable to arbitration, are not effective and
threaten with emergence of pools of reliable pro-arbitrational countries or black
lists of jurisdictions that are unfriendly to arbitration. Such strategy of development
threatens with erosion of transnational character of arbitration and returning to
national-international relations with a leading role of state.

In order to ensure effective and balanced universalization of national
practices and to ensure recognition of transnational nature of arbitration at local
level, it is suggested to develop the Model Law on consideration of cases on
recognition and enforcement of foreign arbitral awards that would enshrine the
strategy of national court’s behavior to act as a guarantor of arbitral awards, while
the court acquires transnational jurisdiction through consideration of such cases.

This strategy is the most effective as the research has shown.

Key words: arbitration, arbitration agreement, arbitral award, recognition
and enforcement of arbitral award, annulment (setting aside, vacatur) of arbitral
award, arbitrability, public policy, transnational law, delocalization of arbitration,

litigation, civil process, private law principles, private law.
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