AHOTAIIIA

Cninenwk B.B. KoHcTtuTyuiliHe npaBo 0co0HM Ha BHKOPHCTAHHA B
CYJIOYMHCTBI pixHOI MOBM a00 MOBH, SIKOI0 BOHA BoJjoaie. — KpamidikariiitHa
HayKOBa Mparsg Ha mpaBax pykomwmcy. [lucepTtariiss Ha 3m00yTTS CTyneHs ITOKTOpa
diocodii 3 ramysi 3HaHb 08 «IIpaBo» 3a cnemianbHicTiO 081 «IIpaBo». — Onechkuii
HalioHaJIbHUH yHiBepcuteT imMeH1 [.I. MeunukoBa, Oneca, 2021.

Jluceprallisi MpUCBAYeHA IOCTIIKEHHIO KOHCTUTYIIIHOTO MpaBa OCOOM Ha
BUKOPHUCTAHHS B CYJIOYMHCTBI P1IHOT MOBU 200 MOBH, SIKOIO BOHA BOJIOJIE.

Y pozoini 1 «Teopemuko-memooonoziuni  3acadu  00CAIOHCEHHA
KOHCMUmyyiitHo20 npasa 0coou Ha 6UKOPUCMAHHSA 8 CYOOUUHCMEI PIOHOT MO6U a00
MO6U, AKOIW B80HA 60J100i€» OOTPYHTOBAHO, IO Yy IPaBOBIA Haylll HasBHI JIMIIE
dbparMeHTapHi JOCTIIKEHHSI OKPEMHX €JIEMEHTIB KOHCTUTYLIHHOTO MpaBa 0coOM Ha
BUKOPHUCTAaHHA B CYJOYMHCTBI PiAHOI MOBH ab0 MOBH, SIKOIO BOHA BOJIOJIIE, IO
3M1MCHIOBAJIUCH TIPOTSITOM TPHOX MOCIIIIOBHUX MEPIOAIB: «JA0paassHChbKkoro» (10 1919
POKY), «panassacbkoro» (1919-1991 pokn) ta «HezanexHocT» (3 1991 poky).

Y I0CKOHAIEHO KOHIENTYalbHI MOJOKEHHS 100 PO3YMIHHS METOHOJIOTIT
KOHCTUTYIIIMHUX  JIOCHTI/PKeHb, 30KpeMa BHU3HAUEHO TOHATTS «METOMOJIOTIS
JOCIIIJIKEHHSI KOHCTUTYIIITHOTO MpaBa 0coOM Ha BUKOPUCTaHHS B CYJJOUMHCTBI PiJTHOT
MOBHU 200 MOBH, SIKOIO BOHA BOJIOJII€».

Takox HarojomeHO Ha HEOOXIAHOCTI BHKOPUCTAHHS JUIS JOCIIKCHHS
KOHCTUTYIIHHUX SIBUILL, TPOLIECIB Ta MPaB, 30KpeMa, il KOHCTUTYLIHHOTO IIpaBa 0CoOU
HAa BUKOPHUCTaHHS B CYJOYMHCTBI PIAHOI MOBHM a00 MOBH, SIKOK BOHA BOJIOJIE,
1ICTOPUYHOTO, JIOTIYHOTO, TE€PMEHEBTUYHOTO, TIOPIBHSUIBHOTO, CHUCTEMHOTO Ta
KOMIUIEKCHOT'O IMiAXO1B, MPUHIIMIIB 00’ €KTUBHOCTI, YCEOIUHOCT1, OOIPYHTOBAHOCTI,
PO3BUTKY Ta ICTOPU3MY, IPUUUHHOCTI, TEPMIHOJIOTIYHOTO Ta MPUHIIUAITY OPTaHIYHOTO
MOEIHAHHS TEOpii Ta MPAKTUKHU, a TaKOXK 0a30BUX METOJIB HAYKOBOTO Mi3HAHHS:
JIaJeKTUYHOr0, aHallily Ta CHUHTe3y, IHAYKUII Ta JeAyKIii, abcTparyBaHHS,
y3arajJpHEeHHS, CHCTEMHOI'0, ICTOPHYHOTO, JIOTIKO-CEMaHTHIHOTO ((opmManbHO-
JIOTIYHOT0), KOMIApaTUBICHKOTO  (MOPIBHSUIBHO-IIPABOBOT0), T€PMEHEBTUYHOTO,

CHEIIaTbHO-IOPUIUYHOTO Ta IOTMaTHIHOTO ((hOpPMaTbHO-IOPUIUIHOTO).



JloBenieHO, 1110 3apOKEHHSI OKPEMHUX aCMEeKTiB KOHCTUTYIIIITHOTO MpaBa ocodu
Ha BHUKOPHUCTaHHS B CYIOYMHCTBI piAHOI MOBM ab0 MOBH, SIKOIO BOHA BOJIOJIIE,
BII0YBAJIOCh y JOPAJSHCHKUN NEPIOJ LUISIXOM BU3HAUEHHS y MPOLIECYAIbHUX aKTax
HOPM TIPO MOBY 3IIHCHEHHS CYJOYMHCTBA Ta MOXIJIMBICTb y4YacTl MepeKiagada
(cypronepkiiagayda) B cyaosoMy npoueci. Ilonanbimmii po3BUTOK JOCTIAKYBaHE IPaBO
3100yJ10 B PaTHCHKUH MEPio, BIIMIHHOIO PHCOIO SKOTO € MMOBHOIIIHHE HOPMAaTHUBHE
3aKpIMJICHHS MpaBa 0cOOM HAa BUKOPHUCTAHHS B CYJOYMHCTBI PiIHOT MOBU 200 MOBH,
AKOI0O BOHA BOJIOJAIE, CIOYATKy B aKTaX, SKI PErjaMEeHTYBAJIM CYyJIOyCTpid Ta
npolecyagbHl OCOOJMBOCTI CyIOYMHCTBA, @ 3r0J0OM 1 Ha KOHCTUTYLIMHOMY pIBHI.
[lepioq  He3aleXHOCTI  BIJ3HAYAETHCS  BIJACYTHICTIO TIPSAMOi  perjaMeHTarlii
KOHCTUTYIIHHOTO MpaBa 0COOM HAa BUKOPHUCTAHHS B CYJOUYMHCTBI PIAHOI MOBHU a0o
MOBH, KOO BOHa BoJsiofii€, B OCHOBHOMY 3aKOH1 YKpaiHHU Ta HEOJTHO3HAYHICTIO HOPM
111010 Horo peanizalli y npoiibHUX aKTax.

VY po30ini 2 «Onmonociuni acnekmu 00caidyHceHHA KOHCMUMYUIIIHO20 NPpaAea
0Cc00U HA BUKOPUCMAHHA 6 CYOOYUHCMEI PIOHOI MOo8U aDO MO8U, AKOW 60HA
60J100i€» ApTYMEHTOBAHO KOHCTUTYLIMHY MPUPOY MpaBa 0COOM HA BUKOPUCTAHHS B
CYJIOUYMHCTBI P1AHOI MOBU 200 MOBH, SIKOIO BOHA BOJIOJIIE, 3 OTJISIy HA HAsBHICTh Y
HbOMY (OpMaIbLHO-TIPABOBOI CKJIAJIOBOi, 3MICTOBHOI CKJIQJIOBOi Ta MpOIeCyaabHOT
CKJIaZJOBOLI.

JloBeneHo, mo ¢GopMaibHO-NIPABOBY CKIJIAJOBY BHU3HAUEHHS KOHCTUTYIIHHOI
IPUPOIM MpaBa 0COOU Ha BUKOPUCTAHHS B CyIOUYMHCTBI PIAHOI MOBH 200 MOBH, SIKOIO
BOHA BOJIO/II€, yTBOPIOIOTH 3apOHKEHHS Ta peati3allis 10CIIKYBaHOTO IpaBa B MEXKax
11 O3UTUBHOTO MpaBa Ta BU3HAHHS OCTAHHHOTO Ha KOHCTUTYI[IHHOMY PiBHI.

ApryMeHTOBaHO, IO 3MICTOBHA CKJIaJ0Ba BHU3HAYEHHS KOHCTUTYLIHHOI
IPUPOJIU IpaBa 0COOM Ha BUKOPUCTAHHSA B CYyJJOUMHCTBI P1IHOT MOBU 200 MOBH, SIKOIO
BOHA BOJIOJII€, TOB’S3aHA 13 3aKpIIUICHHSM I[OIO IIpaBa B HOPMaxX YMHHOTO
3aKOHO/IaBCTBa, Hacammepen Konctutyuii Ykpainu Ta HU3111 MIXKHapOIHUX JIOTOBOPIB,
patudikoBaHUX YKpaiHOO.

OOGrpyHTOBaHO, 110 MpOoIlIeCyalibHA CKJIa0Ba KOHCTUTYIIMHOI IPUPOIU MpaBa

0Cco0M Ha BUKOPUCTAHHS B CYJIOYMHCTBI P1IHOI MOBH 200 MOBH, SIKOIO BOHA BOJIOJIE,
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BU3HAYAETHCS TOPSIAKOM MOro peamizaimii B PI3HUX BHJAAX CYJOBOTO TIPOIIECY,
3aKpIMJICHUM Yy TPOGUIbHIX HOPMATUBHO-TIPABOBUX aKTaX.

3anpornoHOBaHO MOHATTA «KOHCTHUTYIIHE MPaBO 0COOM HAa BUKOPHCTAHHS B
CYJOYMHCTBI pPIiAHOI MOBHM ab0O MOBH, SKOIO BOHA BOJIOAIE» SIK TepeadayeHy
JKepenaMyu KOHCTUTYLIHHOTO IpaBa KpaiHM MOJKIIMBICTH OCOOM, sika HE BOJIOJIIE
MOBOIO Cy/IOYMHCTBA, BUKOPUCTOBYBATH I y4acTi B HhOMY MOBY, SIKy BOHA 3aCBO1/Ia
0e3 cremiaJbHOTO HaBYaHHA, MepeOyBaloyl y BIANOBITHOMY MOBHOMY CEpPEIOBHIIIL,
a00 MOBY, SIKy BOHa MO IMPAaBUJILHO CIIPUMMATH Ta BIITBOPIOBATHU JJIsI 3a0€3I1eUCHHSI
CBOIX TIpaB Ta IHTEpPECIB, a TaKOX BHUKOHAHHS OOOB’s3KIB, TepeadadyeHUX
IPOLECYaTbHUM 3aKOHOJIaBCTBOM.

ApryMeHTOBaHO, IO CHUCTEMY O3HAaK KOHCTUTYLIAHOIO IpaBa OcoOU Ha
BUKOPUCTaHHA B CYJOYMHCTBI pIJIHOI MOBHM abO MOBH, SIKOIO BOHA BOJOJIIE,
CTAHOBJIATH: 3akpimieHicTh B KoHcTuTymii YkpaiHu, MDKHApOJHUX JIOMOBOpAx
VkpaiHu Ta  HallOHAJIbHMX  HOPMATUBHO-TIPAaBOBUX  aKTax;  HAJlJICHICTb
BEPXOBEHCTBOM IpaBa, MpsiMa Jisl Ta rapaHTOBAaHUH 3aXHCT JepaBolo; Oa3yBaHHs Ha
KOHCTUTYI[IHHOMY MPUHLMUIII PIBHOCTI KOXKHOTO TIE€pel 3aKOHOM 1 CyIoM Ta
HEMOJIMBICTh OyTH OOMEXEHHM YHM CKaCOBAHMM; MOIIMPEHICTh HAa OCIO, fKI HE
BOJIOMIIOTh MOBOIO CYJOYMHCTBA, BUHUKHECHHS JIMIIE MICIS BIAKPHUTTA CYJOBOTO
IPOBA/PKEHHS; HOPMAaTUBHO BU3HAYCHHUI MEXaHI3M peatizarlii.

OOrpyHTOBaHO, IO 32 CBOEIO MPABOBOI MPHUPOJOI0 KOHCTUTYLINHHE MPaBO
0CcO0M HAa BUKOPUCTAHHS B CYJOYMHCTBI PIIHOI MOBH 200 MOBH, SIKOIO BOHA BOJIOJIE,
TICHO B3a€MOIIOB’SI3aHE 13 TPYIMOI TPOMAISIHCHKUX (0COOMCTHX) TpaB 1 cBOOOA
JIOJIUHY, sIKa (DAKTUYHO OXOIUTIOE yC1 (yHJaMEHTaJIbHI acleKTH CBOOOIU 0coOu,
BUCJIOBJIIOIOYM TYMaHICTUYHI NPUHIUIN OyAb-SIKOTO JEMOKPATUYHOTO CYCIIbCTBA.
Cepen HHMX o0COONMBY YyBary 3BEpHYTO Ha CIIBBIJHOIICHHS 13 TIPaBOM Ha
CIpaBeIMBUI CyZ Ta IPaBOM Ha O€30IJIaTHY IPaBOBY IOIIOMOTY.

3anpornoHOBAaHO  PO3YMIHHS  MDKHApPOJHUX  CTaHAAPTIB  3a0e3medeHHs
KOHCTUTYLIIHHOTO IpaBa 0COOM HAa BUKOPHCTAHHSA B CYJOUYMHCTBI PIIHOI MOBH abo
MOBH, SIKOIO BOHA BOJIOJIE, K periaMeHTOBaH1 (yHIAMEHTAIbHUMHU MI>KHAPOJIHUMHU

JOKyMEHTaMU HOPMH, III0 BHU3HAYAIOTh MIHIMAJIbHO HEOOXImHWUN oOcsar peanizarii
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npaBa 0cOOM Ha BUKOPUCTAHHS B CYJAOYMHCTBI PiAHOT MOBU a00 MOBH, SIKOIO BOHA
BOJIOJIi€, HA HAIIOHAJIBHOMY PiBHI, Ta OPIEHTYIOTH AISUIbHICTh Y KpaiHU HA BUKOHAHHS
IMO3UTUBHUX 000B’SI3KIB II[0J0 MOro 3a0e3MeueHHS.

ApPryMEHTOBaHO, IO BIIHOCHO 3a0e3MeueHHs] KOHCTUTYLIHHOTO IMpaBa 0coOu
Ha BUKOPHUCTaHHS B CYJOYMHCTBI PiAHOI MOBU a00 MOBH, SIKOIO BOHA BOJIOJIE,
cnenu(piYHIMH 03HAKaMU MI>KHAPOJHUX CTaHJIAPTIB €: 3aKPIIUICHICTh Y MIXKHAPOTHUX
JOKYMEHTaX; BCTAHOBJIGHHS 3a pe3yJbTaTaMH MDKAEPKABHOTO KOHCEHCYCY;
MOJICIBHICTh, «B3IPLEBICTHY [JIs JIepXKaB, sKi ix paTudikyBaiu; (iKCyBaHHS
MiHIMaJBHOIO PIBHS pealii3allii mpaBa 0COOM Ha BUKOPUCTAHHS B CyIOUMHCTBI P1HOT
MOBH a00 MOBH, SIKOIO BOHA BOJIOJI€; 00OB’S3KOBICTh (BUKOHYBATUCh 3a OYJIb-SIKUX
COIIAIbHO-TIOJIITHYHUX YMOB) a00 peKOMEHJAlIWHICTh (MalOTh OyTH BUKOHAHI IPH
JOCSITHEHH] BU3BHAUYCHUX COI[IATbHO-TIOITHYHUX YMOB) JIJIsl JOTPUMAHHS JIep KaBaMH,
K1 paTudiKyBadd Taki MDKHApOJHI CTaHJIApTH; 3a0€3MeUeHHs ILUII0paii3MOM
IHCTUTYIIOHAJIbHUX MEXaHI3MiB; CIEIU(IYHICTh CAaHKIIN 3a MOPYIICHHS O3HAUYEHUX
CTaHJaPTIB.

Y A0CKOHAIEHO HaIpalbOBaHI TEOPETHKO-TPABOBOI0 HAYKOKO 3HAHHS 00
BHJIOBOTO PO3MAITTSd MIXKHApPOJHHMX CTaHJApPTIB, 30KpeMa W MI0A0 3a0e3IeucHHS
KOHCTUTYIIHHUX MpPaB Ha MPUKJIAl KOHCTUTYIIIHOTO MpaBa 0cOOM Ha BUKOPUCTAHHS
B CYJIOUYMHCTBI P1THOT MOBU 200 MOBH, SIKOIO BOHA BOJIOIE; 3/IIHCHEHO Kiach(]ikaIliro
OCTaHHIX B 3aJIE’KHOCTI B1JI CTYTEHs 000B’SI3KOBOCTI, TEPUTOPIAIBHO-TIPOCTOPOBOI Aii,
KOJia aJipecaTiB Ta Cy0’€KTiB BCTAHOBJICHHS.

AprymenrtoBano, 1o nosuilis €CIII moao npobieMHUX MHUTaHb peami3artii
KOHCTUTYIIHHOTO MpaBa 0CoOOM HAa BUKOPHUCTAHHS B CYJOUYMHCTBI PIJHOI MOBH abo
MOBH, SIKOIO BOHA BOJIOJIIE€, HUHI € CTAJIOI, a YCIO CYKYITHICTh PIllIEHb, B SKUX BOHA
copMoBaHa, KJIacH(pIKOBAaHO Ha OKpeMI TpyNH: IIOJ0 MIACTaB Ta CHEIU(IKU
3aJlydeHHs MepeKiagayda, Mo 0 BU3HAYCHHS PIBHS BOJIOJIHHS MOBOIO, IIOJ0 OOCSTY
nepeKIiay, MoA0 AKOCTI MepeKiiaay, o0 OIIaTHOCTI MOCIYT Mepekiiaaaja.

Y pozoini 3 «3micmoena Xxapaxmepucmuka ocoodaueocmeii peanizayii
KOHCMUmMYYIlIHO20 NPABA 0COOU HA BUKOPUCMAHHA 8 CYOOYUHCm el YKpainu pionoi

MO8U abo Mosu, AKOK 60HA 60100i€» OOTPYHTOBAHO, IO Yy MPABOMY PEryJIIOBaHHI
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KOHCTUTYLIIHHOTO TMpaBa O0COOM HAa BUKOPHCTAHHSA B CYJOYMHCTBI PIHOI MOBH abo
MOBH, SIKOIO BOHA BOJIOJII€, (hyHIaMeHTalbHe Miciie 3aitMae KoncTutyis Ykpainu, mo
OMOCEepPEAKOBAHO BU3HAYAE JOCIIIKYBaHE MPaBO.

KoncratoBaHo, 1m0 KOHCTUTYIiiiHE MpaBO OCOOM HA BHUKOPUCTaHHS B
CYJIOUYMHCTBI PiJIHOI MOBU 200 MOBH, SIKOIO BOHA BOJIOJI€E, 3a(hiIKCOBAHO B YUCIEHHUX
MDKHApOJHUX JOKYMEHTaX, sIKl B IEpeBaXKH1M OUIbIIOCTI paTtu(ikoBaHi YKpaiHOto, a
TaKOX B HU3IIl HAI[IOHAIIBHIX HOPMATUBHO-TIPABOBHUX akTiB. B mporeci gocmipkeHHs
HaBEJCHUX HOPMATUBHO-TIPABOBUX AaKTIB BCTAHOBJICHO HHU3KY HEIOJIKIB II0JI0
peryJitoBaHHs KOHCTUTYLIHHOTO ITpaBa 0COOM Ha BUKOPUCTAHHS B CY/IOUUHCTBI PiTHOT
MOBH a00 MOBH, SIKOIO0 BOHA BOJIOJII€, Ta 3aIIPOIMIOHOBAHO CUCTEMHI 3MiHU JI0 YHHHOTO
3aKOHOABCTBA 3 METOIO BIOCKOHAJICHHS peai3allii HaBeJAeHOro paBa.

CdopmynboBaHO aBTOPChKE BU3HAYEHHS MOHATTS «TapaHTIii KOHCTUTYLIMHOTO
npaBa 0coOM Ha BUKOPHUCTaHHS B CYJOYMHCTBI PIJIHOI MOBH a00 MOBH, SIKOIO BOHA
BOJIOZIIE» sK 3akpimieHy HopMamMu KoHcTuTymii Ta 3akoHIB YKpaiHU cHUCTEMY
MOJIITUYHUX, COLIATIbHUX, EKOHOMIYHUX, KyJIbTYPHHUX Ta IOPUIUYHUX YMOB, CIIOCOOIB
13aco01B, K1 CIPAMOBAaH1 Ha 3a0€3MeUYeHHs KOXKHOT JIFOJIMHUA PIBHUMHU MOKIIMBOCTSAMU
Uil HaOyTTs, peami3ailii, OXOpPOHM Ta 3aXHCTy KOHCTUTYIIMHOTO TIpaBa Ha
BUKOPHUCTaHHA B CYJOUYMHCTBI pITHOT MOBH 200 MOBH, SIKOIO 0C0O0a BOJIO/IIE.

BusnaueHo cuctemy rapanTiii KOHCTHTYIIHHOTO MMpaBa 0COOM Ha BUKOPUCTAHHS
B CYJIOUYMHCTBI PiTHOT MOBU 200 MOBH, SIKOIO BOHA BOJIOJII€, TA PO3MOIIJIEHO OCTAHHIO
B 3QJISKHOCTI BiJ] 3MICTY Ta BUJy Ha 3arajibHi (TOJITHYHI, COLlIaJIbHI, EKOHOMIYHI Ta
KyJbTYpHI1) Ta CHEIiaIbHI (FOPUIUYH1) TAPAHTII.

3anmponoHOBaHO M1l MEXaHI3MOM peati3allii KOHCTUTYLIHHOTO MpaBa ocoOu Ha
BUKOPUCTaHHA B CYJOYMHCTBI PIAHOI MOBU 200 MOBH, SIKOIO BOHA BOJIOJIE, PO3YMITH
Bu3HaueHnit ~ KoHcTuTymliero ~ YkpaiHu, MDKHApOJHMMU  JOTOBOpaMH  Ta
HAI[IOHATbHUMHU ~ 3aKOHOJIaBYMMHM  aKTaMH  KOMIUIEKC  B3a€MO3AJEKHHUX  Ta
B3a€EMO3YMOBIIIOIOYMX CMOCO0IB, 3ac00IB Ta YMOB NPAKTUYHOTO 3JIIHCHEHHS
IOPUJIMYHAX BUMOI IIIOJI0 3a0€3MEUYCHHS MOJKIHMBOCTI OCOOM, SKa HE BOJIOJIIE
JIEP’KaBHOI0 MOBOIO, BUKOPMCTOBYBATH ISl Y4acTl B CYJOUYMHCTBI PiHY MOBY a0o

MOBY, SIKOIO BOHA BOJIOJIIE.



JloBeneno, mo crmocobamu peamizarii KOHCTUTYIIHOTO MpaBa OCOOM Ha
BUKOPUCTAHHS B CYJJOUYMHCTBI PiTHOT MOBU 200 MOBH, SIKOIO BOHA BOJIOJIE €: Ha/IaHHS
MOKa3aHb; 3asBJICHHS KJIOMOTAaHb Ta MOJAHHS CKapr; BUCTYN Y CY[i; OJEpKaHHS
IpolecyaJbHUX JOKYMEHTIB, CY/IOBUX PILLIEHb y MEePEKIail Ha piAHy MOBY a00 MOBY,
SIKOIO BOHA BOJIOJIE.

B sikocTi 3aco01B peanizaliii KOHCTUTYILIHHOTO IpaBa 0coOr Ha BUKOPUCTAHHS B
CYJIOYMHCTBI PigHOI MOBU a00 MOBH, SIKOIO BOHa BOJIOJIE, SIK CKJIAJOBOI YaCTUHU
MeXaHi3My HOro peanizallii, BU3Ha4YalOThCA MpollecyaabHl [ii Mepekiagadya IoJ10
HAJAaHHS JIHTBICTUYHOI JIOTIOMOTH YYaCHUKY CYIOBOIO MpPOLECY, KU HE BOJIOAIE
JIepKaBHOIO MOBOIO (TIepeKiany).

JloonpanboBaHO TBEP/DKEHHS MIOJA0 HEOOXITHOCTI JUIA  Tepekiiagaya
BIJINOBIJIATH HU3Il BUMOT JUIsl y9acTi B CyJIOBOMY IPOIIECi 3 METOI 3a0e3MeUCHHS
KBaJdi(DIKOBAHOTO  HAJIaHHS JIHIBICTUYHOI  JOMOMOTH, HEYINEpPEHKeHOCTI Ta
00’€KTUBHOCTI. 3alpONOHOBAHO Y $KOCTI OCTaHHIX PO3YMITH JIHTBICTHYHI Ta
HOPMATHBHI BUMOTH.

Harosnomieno Ha ck1aHOCTI Cy4acHOI CUTYaIIil 010 3aJTy4eHHs MepeKiaaadiB
3a]1s1 3a0e3MeueHHs] KOHCTUTYIIITHOTO IpaBa 0COOM Ha BUKOPUCTAHHS B CYJIOUUHCTBI
piaHOi MOBH ab0 MOBH, SIKOIO BOHA BOJIOJIE, Ta 3amporoHoBaHO mpu [lepkaBHii
CyZIOBIii aaMiHICTparii YKpainu Ta ii TepuTopiaibHUX YIPaBIIHHAX CTBOPUTH Bimmimm
CYZIOBOTO MEpeKIary.

JloomnpaiiboBaHO c(OpPMOBaHI TEOPETUKO-TIPABOBOIO HAYKOK 3HAHHS MIOJ0
TaKUX €JEMEHTIB IPaBOBOTO CTaTyCcy Iepekiagadya sK IMpaBa Ta OOOB’SI3KH
nepeKyiagaya — ydacHUKa CyJoBoro mporiecy. [IpeacTtaBieHo y3araibHEHI CHCTEMHU
npaB Ta 00OB’SI3KIB MepeKiagaya 3 MeTor yHi(dikalli YAHHOTO 3aKOHOAABCTBA, IO
pEeriaMeHTye OCOONMBOCTI  peamizaimii KOHCTUTYIINMHOTO TpaBa oOco0u Ha
BUKOPHUCTaHHA B CYJOUYMHCTBI PITHOT MOBH 200 MOBH, SIKOIO BOHA BOJIO/IIE.

AprymMeHToBaHO, IO YMOBHM SIK  €JIEMEHT MeXaHi3My peaiizauii
KOHCTUTYLIHHOTO IpaBa 0COOM HAa BUKOPHCTAHHSA B CYJOUYMHCTBI PIHOI MOBH abo
MOBH, SIKOO BOHa BOJIOJI€, CHOPSIMOBaHI Ha 3a0e3MedyeHHs TEXHIYHUX Ta

OopraHizamiifHuX acmeKkTiB 3A1MCHEHHs mepekiany. HaromomeHo Ha HEOOXITHOCTI



CTBOPEHHSI Ta BUKOPUCTAHHS €JIEKTPOHHUX CHCTEM 3 MOXKIIMBICTIO 3allyu€HHs 3a
JIOTIOMOTOI0 HUX TepeKiiajaya JAJis y4yacTi B AUCTaHIIHHOMY CYJJOBOMY 3aCiJaHHI.

[3 ypaxyBaHHSM ICTOPUYHOTO Ta 3apyODKHOTO JOCBily IPaBOTBOPCHHS
3aIPONOHOBAHO JOMOBHUTH OCHOBHMI 3aKOH YKpaiHH.

Kuro4oBi cj10Ba: npasa J10/IMHU; CYyJIOYMHCTBO; PiJiHA MOBa; MOBa, IKOIO 0c00a
BOJIOZII€; MOBa CYIOYMHCTBA; KOHCTUTYIIIIIHE MpaBO OCOOM HAa BHUKOPUCTAHHS B
CYJIOYMHCTBI PigHOI MOBH a00O MOBH, SIKOIO BOHA BOJIOJIE; MEpEKIaaad; MpaBo Ha

CIIPABEJIMBUM CY[l; CTAaHAAPTHU IEP>KaBHOI MOBH; CYJIOBUU MPOIIEC.



ABSTRACT

Slipeniuk V.V. Constitutional right of a person to use a mother tongue or
the language that the person comprehends in the legal proceedings. - Qualifying
scientific work on manuscript copyright. Ph.D. thesis in candidacy for a degree of
Doctor of Philosophy of the field of knowledge 08 «Law» in specialty 081 «Law». -
Odessa I.1. Mechnikov National University, Odessa, 2021.

Ph.D. thesis is concerned with exploring constitutional right of a person to use a
mother tongue or the language that the person comprehends in the legal proceedings.

In Section 1 «Theoretical and methodological bases of the study of the
constitutional right of a person to use a mother tongue or the language that the
person comprehends in the legal proceedings» it is substantiated that legal science has
only fragmentary studies of the individual elements of the constitutional right of a
person to use a mother tongue or the language that the person can comprehend in the
legal proceedings, which have been implemented during three successive periods: pre-
Soviet (before 1919), Soviet (1919-1991) and period of independence (from 1991).

Conceptual provisions on the perception of the understanding of constitutional
research methodology have been improved, more specifically the concept of
«methodology of the constitutional right of a person to use a mother tongue or the
language that the person comprehends in the legal proceedings study» has been
defined.

Moreover, the need to use historical, logical, hermeneutic, comparative,
systemic and comprehensive approaches, the principles of objectivity, thoroughness,
validity, development and historicism, causality, terminological and organic
combination of theory and practice, as well as the basic methods of scientific
knowledge: dialectical, analysis and synthesis, induction and deduction, abstraction,
generalization, systemic, historical, logical-semantic (formally logical), comparative
(comparative legal), hermeneutic, special legal and dogmatic (formal legal) methods
for studies of constitutional phenomena, processes and rights, more specifically the
constitutional right of a person to use a mother tongue or the language that the person

comprehends in the legal proceedings, was emphasized.
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It has been proved that some aspects of the constitutional right of a person to use
a mother tongue or the language that the person comprehends in the legal proceedings
were originated in the pre-Soviet period by defining in the procedural acts the norms
about the language of court proceedings and possibilities of the participation of an
interpreter (sign language interpreter) in the legal proceedings. The right under inquiry
was further developed in the Soviet period, which is characterized by full normative
consolidation of the human right to use a mother tongue or the language that the person
comprehends in the legal proceedings, firstly in the acts regulating the judicial system
and procedural particularities of legal proceedings, and later at the constitutional level.
The period of independence is marked by the absence of direct regulation of the
constitutional right of a person to use a mother tongue or the language that the person
comprehends in the legal proceedings in the Fundamental Law of Ukraine by the
ambiguity of the norms for its implementation in the relevant acts.

In Section 2 «Ontological aspects of the study of the constitutional right of a
person to use a mother tongue or the language that the person comprehends in the
legal proceedings» was argued the constitutional nature of the human right to use a
mother tongue or the language that the person comprehends in the legal proceedings
given its formal-legal, substantive and procedural components.

It has been proved that the formal-legal component that defined the
constitutional nature of the right of a person to use a mother tongue or the language
that the person comprehends in the legal proceedings is constituted by inception and
realization of the right under inquiry within the positive law range and latter’s
recognition at the constitutional level.

It is determined that the substantive component that defined the constitutional
nature of the right of a person to use a mother tongue or the language that the person
comprehends in the legal proceedings is related to the establishment of this right in the
norms of current legislation, prima facie the Constitution of Ukraine a number of
international treaties ratified by Ukraine.

It has been substantiated that the procedural component that defined the

constitutional nature of the right of a person to use a mother tongue or the language
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that the person comprehends in the legal proceedings is determined by the procedure
for its implementation in various types of legal proceedings as defined in the relevant
legal acts.

The notion of «the constitutional right of a person to use a mother tongue or the
language that the person comprehends in the legal proceedings», as it was proposed, is
the possibility, provided by the sources of the constitutional law of the country, for a
person, who does not proficient in the language of legal proceedings, to use the
language which he or she has learned without special training while in an appropriate
language environment or the language which the person can correctly perceive and
reproduce to safeguards for the his or her rights and interests as well as the performance
of duties under the procedure.

It has been argued that the system of attributes of the constitutional right of a
person to use a mother tongue or the language that the person comprehends in the legal
proceedings is constituted by: enshrinement in the Constitution of Ukraine,
international treaties of Ukraine and national legal acts; rule of law endowment, direct
effect and protection guaranteed by the state; basing on constitutional principle of
equality of everyone before the law and the courts and the inability to be limited or
abrogated; prevalence of people who do not speak the language of the legal
proceedings; emergence only after the opening of court proceedings; normatively
defined implementation mechanism.

It has been substantiated that by its legal nature that the constitutional right of a
person to use a mother tongue or the language that the person comprehends in the
Ukrainian legal proceedings is closely related to a group of civil (personal) human
rights and freedoms, effectively covering all fundamental aspects of individual
freedom, expressing the humanistic principles of any democratic society. Among these,
particular attention is drawn to the co-relation with the right to a fair trial and the right
to free legal aid.

An understanding of international standards for ensuring the constitutional right
of a person to use a mother tongue or the language that the person comprehends in the

legal proceedings which are regulated by fundamental international documents,
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defining the minimum necessary scope of enforcement of the human right to use a
mother tongue or the language she possesses at the national level in the legal
proceedings, and guide Ukraine in fulfilling positive obligations to ensure it.

It has been argued that with regard to ensuring the constitutional right of a person
to use a mother tongue or the language that the person comprehends in the legal
proceedings, the specific features of international standards are: enshrinement in
international instruments; establishment by inter-state consensus; model, "exemplary"
for the states that have ratified them; fixing the minimum scope of enforcement of the
human right to use a mother tongue or the language she possesses at the national level
in the legal proceedings; obligation (to be implemented under all socio-political
conditions) or recommendations (to be implemented when certain socio-political
conditions are met) for compliance by states that have ratified such international
standards; ensuring pluralism of institutional arrangements; specificity of sanctions for
violation of these standards.

The knowledge developed by theoretical-legal science on the species diversity
of international standards, including the constitutional right to use a mother tongue or
the language that the person comprehends in the legal proceedings, has been improved;
the latters’ have been classified according to their degree of obligation, territorial and
spatial validity, and the range of addressees and subjects of the installation.

It has been argued that the stand of the ECHR on the problematic issues of
enforcement of the human right to use a mother tongue or the language she possesses
at the national level in the legal proceedings is now permanent, and the totality of the
judgments in which it has been formed are classified into separate groups: concerning
the grounds and specifics of the involvement of an interpreter, concerning the
definition of language proficiency, the scope of translation, the quality of translation,
the compensation of interpreter services.

In Section 3 «Substantive characteristics of the enforcement of the
constitutional right to use a mother tongue or the language she possesses at the
national level in the legal proceedings» it is substantiated that in the legal regulation

of the constitutional human right to use a mother tongue or the language she possesses
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at the national level in the legal proceeding, the fundamental place belongs to the
Constitution of Ukraine, which defines the right under inquiry indirectly.

It has been stated that the constitutional right of a person to use a mother tongue
or the language that the person comprehends in the legal proceedings is enshrined in
numerous international documents, the vast majority of which have been ratified by
Ukraine, as well as in a number of national legal acts. In the course of investigation f
these legal acts, a number of shortcomings in the regulation of the constitutional right
of a person to use a mother tongue or the language that the person comprehends in the
legal proceedings were identified, and a number of systemic changes to the current
legislation were proposed in order to improve the enforcement of that right.

The author defined the notion of «guarantees of the constitutional right of a
person to use a mother tongue or the language that the person comprehends in the legal
proceedings», as a system of political, social, economic, cultural and legal conditions,
ways and means, aimed at ensuring equal opportunities for each person to acquire,
implement, protect and defend the constitutional right to use a mother tongue or the
language that the person comprehends in the legal proceedings.

The system of guarantees of the constitutional right of a person to use a mother
tongue or the language that the person comprehends in the legal proceedings is defined;
the latter’s been divided on the basis of content and type into general (political, social,
economic and cultural) and special (legal) guarantees.

It was proposed that the mechanism of enforcement of the constitutional right of
a person to use a mother tongue or the language that the person comprehends in the
legal proceedings, should be understood as a complex of interrelated and mutually
dependent ways, means and conditions of practical enforcement of legal requirements,
defined by the Constitution of Ukraine, international treaties and national legislation,
to ensure the possibility of a person who does not speak Ukrainian language to use a
mother tongue or the language that the person comprehends in the legal proceedings.

It has been shown that the ways in which a person can enforce her or his
constitutional right to use a mother tongue or the language that the person comprehends

in the legal proceedings are by: testimony, appearance in proceedings, filing of written
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pleadings, obtaining a judicial decision translated into individual’s mother tongue or
the language that the person comprehends.

Procedural actions of an interpreter to provide linguistic assistance to a litigant
who does not speak the state language (translation) are defined as a means of
enforcement of the constitutional right of a person to use a mother tongue or the
language she possesses at the national level in the legal proceedings as part of the
mechanism of its realization.

The statement that an interpreter must meet a number of requirements in order
to participate in legal proceedings to ensure qualified linguistic assistance, impartiality
or objectivity of the interpreter has been refined. It’s been suggested to interpret the
latters’ as linguistic and normative requirements.

The complexity of the current situation regarding the recruitment of interpreters
to ensure the constitutional right of a person to use a mother tongue or the language
that the person comprehends in the legal proceedings has been noted and it has been
suggested to create Court Interpreting Departments within the State Judicial
Administration of Ukraine and its territorial departments.

Knowledge on such elements of the legal status of the interpreter as the rights
and obligations of the interpreter as a participant in the legal proceedings, formed by
theoretical and legal science, has been completed. A generalized system of rights and
obligations of the interpreter is presented with the aim of unifying the current
legislation regulating the peculiarities of the enforcement of the constitutional right of
a person to use a mother tongue or the language that the person comprehends in the
legal proceedings.

It is argued that conditions as an element of the mechanism of the enforcement
of the constitutional right of a person to use a mother tongue or the language that the
person comprehends in the legal proceedings aimed at ensuring the technical and
organizational aspects of translation. The need to create and use electronic systems
with the possibility of using them to engage an interpreter to participate in a remote

court session has been noted.
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Taking into account historical and foreign experience of lawmaking, it is
proposed to supplement the Fundamental Law of Ukraine.

Key words: human rights; legal proceedings; mother tongue; language that the
person comprehends; language of legal proceedings; constitutional right of a person to
use a mother tongue or the language that the person comprehends in the legal

proceedings; interpreter; a right to fair trial; standards of state language; a litigation.
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